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UNITED STATES COURT OF APPEALS 


POR THE NINTH cLRCuly 
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Petitioner-Appellant, 
vice 


THE PEOPLE OF THE STATE OF CALIFORNIA, 
EA ees 


Respondents-Appellees, 


a Ne ae el me See ett eat nce ee 


APPELLEE'S BREET 
JURE SDECTEON 
The jurisdiction Of the United States District 

Court to entertain appellant's application for a writ of 
habeas corpus was conferred by Title 28, United States 
Code section 224 ine mi Urescictionsor tats Coury is 
conferred by Title 28, United States Code section 2253, 
which makes a final order in a habeas corpus proceeding 
reviewable in the Court of Appeals when, as in this case, 
a certificate of probable cause has issued. 

STATEMENT OF THE CASE 


A. Proceedings in the State Courts 


On January 20, 1965, a judgment of conviction was 


No. 


22203 


entered against appellant for the crime of murder. Appellant 


appealed this conviction, and the conviction was affirmed 
by the California Court of Appeal, Second Appellate 
Destricti. Diviston hres ne copy (Ol tne Court of Appeal™s 
opinion is attached as Appendix A. The California Supreme 
Court denied on February 16, 1966, petitioner's application 
for a hearing. No additional efforts to secure relief were 
made by petitioner in the California courts. 

B. Proceedings in the Federal Courts 

In May of 1967, appellant petitioned the United 
meaces Wistrice Court Lor The wNorenern District of 
California for a writ of habeas corpus. (RT 1). Judge Carter 
of that court denied the petition on May 3, 1967 (RT 27-28). 
On June 2, 1967, a certificate of probable cause for appeal 
was issued (RT 33), and on June 30, 1967, appellant was 
granted leave to proceed in forma pauperis (RT 59-61). 

APPELLANT'S CONTENTIONS 

1. Appellant's trial counsel was inadequate. 

2. Incriminating statements were introduced into 
evidence against appellant in violation of his constitutional 
1s METS 

SUMMARY OF APPELLEE'S ARGUMENT 

I. With respect to the issue of adequacy of trial 
counsel, appellant has failed to exhaust state remedies. 

II. Petitioner has not alleged a violation of 
federal constituuional rights. 


eae 


ARGUMENT 
al 
WETHSRE SPECT TO THE whesun, OF 
ADEQUATE TRIAL COUNSEL, APPELLANT 
HAS FAILED TO EXHAUST STATE 
REMEDIES. 

Mepellant in his@eevitienearcued that ne did ner 
receive adequate aid from counsel at his trial. This issue 
was not raised on appeal in the California Court of Appeal 
(See Appendix A), nor has it been raised in any court of 
this state, even though in California habeas corpus is 
available to test the competency of trial counsel. See, 
ene, lnmemboc, Ob Cal.2d 25q tees) siuaecmnose, Of ecaimaed 
SoH! | SIGE) 

"A state prisoner may not bypass state 

courts which have the first duty to determine 
his rights. He must have exhausted all pract- 
icable state court remedies before he becomes 
entitled to federal court consideration of his 
claims." Holley v. Cheuvront, 351 F.2d 615 (9th 
Car. 1965); Citnemiae se Ncuonme (ea 0.o.0 39) 
(1963) and Pate v. Wilson, Sys) ec) NOG) | helen (aie, 
1965). 
It is clear, therefore, that inasmuch as appellant failed 
to raise the issue of competency of counsel in the Cali- 


fornia Courts, whe District Courn properly refused to 


eonsider the claim. Title 28 U.S.c. § 2254. 
ine 
APPELLANT HAS NOT ALLEGED A 
VIOLATION OF FEDERAL CONSTI - 
TUTIONAL RIGHTS 

Appellant argues that statements taken in 
violation of his rights as enunciated in Escobedo v. Illinois, 
378 U.S. 478 (1964) and People v. Dorado, 62 Cal.2d 338 (1965) 
were introduced against him at trial. The California Court of 
Appeal held that the rule of Dorado had been violated, but 
that the error was harmless. See Appendix A. 

The determination by the California Court of Appeal 
that Dorado was violated is, of course, immaterial to the 
instant appeal. As the District Court properly held, appel- 
lant did not establish a violation of Escobedo, for he did 
not allege that he requested counsel prior to the interro- 
gation eliciting the challenged statements. See Johnson v. 
New Jersey, 384 U.S. 719, 734 (1966); Collins v. Wilson, 

368 F.2d 995, 996 (9th Cir. 1966). No violation of a 
federal constitutional right being alleged with respect to 
appellant's second ground for issuance of the writ, the 
court below properly ruled that the contention was without 
Merc int 

CONCLUSION 

For the reasons stated above, it is respectfully 
submitted that the order of the District Court denying 

4, 


appellant's petition for the writ of habeas corpus should 
be affirmed. 
Dated: November 15, 1967. 


THOMAS C, LYNCH, Attorney General 
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I Ceérvily Gaareinm conmecmion with the preparation 
of this brief, I have examined Rules 18, 19 and 39 of the 
UneiGed States Court of Appeals for the Ninth Circuit and 
Piet my sopinion, this pret sic in full compliance wien 
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